University of Tulsa College of Law

TU Law Digital Commons
Articles, Chapters in Books and Other Contributions to Scholarly Works

2006

Indian Natural Resources Development: Tribal
Energy Resources Agreements under the Energy
Policy Act of 2005
Judith Royster

Follow this and additional works at: http://digitalcommons.law.utulsa.edu/fac_pub
Part of the Law Commons
Recommended Citation
37 Trends (ABA SEER) 8 (May/June 2006).

This Article is brought to you for free and open access by TU Law Digital Commons. It has been accepted for inclusion in Articles, Chapters in Books
and Other Contributions to Scholarly Works by an authorized administrator of TU Law Digital Commons. For more information, please contact
daniel-bell@utulsa.edu.

Indian natural resources development:
Tribal energy resource agreements under
the Energy Policy Act of 2005
BY JUDITH ROYSTER
ast year, Congress enacted the Indian Tribal Energy
Development and Self-Determination Act (Indian Energy
Act), 25 U.S.C. §§ 3501-3506, as part of the massive Energy
Policy Act of 2005. Pub. L. No. 109-58, 119 Stat. 764. Provisions
of the Indian Energy Act authorize a significant change in the way
natural resources development on Indian lands has historically
occurred. It provides that Indian tribes may, at their option, enter
into agreements with the Department of the Interior that would
eliminate secretarial approval of energy development leases and
agreements and related rights-of-way.
While Indian tribes are free to
develop their natural resources themselves without federal involvement or
approval, most large-scale resource
development in Indian country is
undertaken by non-Indian companies
according to leases or other agreements with the tribes. Under the
Nonintercourse Act of 1834, any
lease or other type of conveyance of
any interest in trust or restricted
property is not valid under U.S. law
without federal consent. 25 U.S.C.
§ 177. Moreover, Congress has specified that any agreement or contract
with a tribe "that encumbers Indian
lands for a period of seven or more
years" requires the approval of the secretary of the Interior. 25
U.S.C. § 8 1(b). Non-Indian development of tribal resources,
therefore, requires statutory authority and secretarial approval.
Congress has generally authorized resource development on
Indian lands through the use of leases. See American Indian
Agricultural Resources Management Act of 1993, 25 U.S.C.
§§ 3701-3745; National Indian Forest Resource Management
Act of 1990, 25 U.S.C. § 3101-3120; Indian Mineral Leasing
Act of 1938, 25 U.S.C. § 396a-396g.
In the case of mineral resources, Congress has also authorized the use of conveyances other than leases, including joint
ventures, operating, production sharing, service or managerial
agreements or any other type of agreement. See Indian Mineral
Development Act of 1982, 25 U.S.C. § 2101-2108. Under these
various resource development statutes, each lease or minerals
agreement requires the.approval of the secretary of the Interior.
In addition, Congress has authorized the secretary to grant rightsof-way across trust and restricted Indian lands. 25 U.S.C. § 323-328.
The statute requires the consent of certain tribes and the regulations
extend the consent requirement to all tribes. See 25 C.FR. § 169.3.
Tribal energy resource agreements
The Indian Energy Act establishes a procedure under which
the secretary's approval of individual instruments would no
longer occur. The act authorizes Indian tribes to enter into leases
and business agreements for energy resources development and
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to grant rights-of-way for pipelines and electric transmission
and distribution lines. 25 U.S.C. § 3504(a)-(b).
In general, leases, agreements and rights-of-way may be for a
term of no more than 30 years; oil and gas leases, however, may
be for 10 years and as long thereafter as the mineral is produced
in paying quantities. All such instruments will only be valid if
they are authorized by a tribal energy resource agreement
approved by the secretary of the Interior. 25 U.S.C. § 3504(d).
Once federal regulations are in place, Indian tribes may, at their
option, develop tribal energy resource
agreements with the Department of
the Interior. 25 U.S.C. § 3504(e). The
secretary "shall approve" an agreement if the tribe has demonstrated that
it has "sufficient capacity to regulate
the development" of the tribe's energy
resources and the energy resource
agreement includes statutorily
required provisions; the statutory
requirements are found at 25 U.S.C.
§ 3504(e)(2)(B)-(D). Proposed
tribal energy resource agreements are,
however, subject to public notice and
comment. 25 U.S.C. § 3504(e)(3).
Once an Indian tribe has an
approved energy resource agreement,
the tribe has the sole discretion to
enter into agreements for energy resource development and to
grant rights-of-way for pipelines and electric lines. The statute
expressly provides that leases, business agreements and rightsof-way entered into according to an approved energy resource
agreement do not require secretarial approval or review. 25
U.S.C. § 3504(a)(2), (b). Renewals of leases, business agreements and rights-of-way also do not require secretarial approval.
25 U.S.C. § 3504(c).
Environmental review
One of the primary issues in the congressional debates about
the Indian title of the Energy Policy Act was the question of
environmental review of leases, business agreements and rightsof-way granted by Indian tribes without secretarial approval.
The National Environmental Policy Act (NEPA) requires an
environmental review process for all "major federal actions
significantly affecting the quality of the human environment."
42 U.S.C. § 4332(C). Secretarial approval of leases and other
agreements for natural resources development on Indian lands
constitutes federal action and therefore triggers the application
of NEPA. Davis v. Morton, 469 F.2d 593 (10th Cir. 1972).
In fact, a lease or agreement entered into without complying
with NEPA is invalid. See 25 C.ER. § 211.7(a) (mineral leases)
and § 225.24(a) (minerals agreements).
Under the provisions of the new Indian Energy Act, however,
the secretary of the Interior will no longer be approving specific

instruments entered into under an approved tribal energy resource
agreement. Without that secretarial approval, resource development on Indian lands is not "federal action" under NEPA.
Because of concerns on this point expressed by members of
Congress and some Indian tribes, the Indian Energy Act provides that any tribal energy resource agreement must "establish
and include provisions to ensure compliance with an environmental review process" that appears to mirror the main protections of NEPA. 25 U.S.C. § 3504(e)(2)(C).
The environmental review process must identify and evaluate
the significant environmental effects of the lease, business agreement or right-of-way, as compared to a no-action alternative;
identify and incorporate into the instrument appropriate mitigation measures; provide a process for public notice and comment;
and provide for tribal oversight of energy development activities
by other parties to the instrument to ensure compliance with the
tribal energy resource agreement and with federal environmental
laws. In addition, the tribe must demonstrate sufficient administrative and technical capacity to undertake the environmental
review process.
The result is that while NEPA itself will not apply to leases,
business agreements as well as rights-of-way entered into by
tribes following tribal energy resource agreements, an equivalent tribal environmental
review process will be in place
for those instruments. For
The
those tribes that already have
Tribal Environmental Policy
Acts (TEPAs) in place, meet-

ing the statutory environmental
review requirements may be
relatively simple.
No other federal environ-

stemmed from the U.S. Supreme Court's decision in United
States v. Navajo Nation, 537 U.S. 488 (2003). The court ruled
that the coal leasing provisions of the Indian Mineral Leasing
Act of 1938 did not create any enforceable fiduciary duties
on the part of the government because the provisions placed
primary responsibility for coal leasing on the tribes rather than
the secretary.
The Navajo Nation, which had lost tens of millions of
dollars in royalties because of federal actions with respect
to negotiations of its coal leases, was left without a remedy
against the government.
The Indian Energy Act addresses what trust responsibilities
the secretary has with respect to tribal energy resource agreements and instruments approved according to them. The act
provides that the secretary must "act in accordance with the
trust responsibility ... [and] in good faith and in the best
interests of the Indian tribes." It further provides that, except
for the provisions waiving secretarial approval of leases, business agreements and rights-of-way, nothing in the act absolves
the federal government of its trust responsibilities under any
treaty or other federal law. 25 U.S.C. § 3504(e)(6)(A)-(B).
The secretary is specifically obligated to ensure that tribal
rights and interests are protected in situations where any other
party to a lease, business
agreement or right-of-way
violates the terms of the
instrument or any applicable
federal law or where any provision in such an instrument
violates the tribal energy
resource agreement. 25 U.S.C.
§ 3504(e)(6)(C).
The act also provides,
however, that the federal
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mental laws are affected by
tribal energy resource agreements. As noted above, the
Indian Energy Act mandates
tribal oversight of other parties
to leases, business agreements and rights-of-way to ensure compliance with federal environmental laws. But more specifically,
the act expressly states that nothing in the section concerning
tribal energy resource agreements "affects the application of...
any federal environmental law." 25 U.S.C. § 3504(f).
The Indian Energy Act grants certain rights to any person or
entity that can demonstrate that it "has sustained or will sustain
an adverse environmental impact as a result of the failure of an
Indian tribe to comply with [an approved] tribal energy resource
agreement." 25 U.S.C. § 3504(e)(7). Any such person or entity
must first exhaust available tribal remedies.
If tribal remedies do not prove satisfactory, the person or
entity may petition the secretary to review the tribe's compliance with the energy resource agreement. If consultation with
the tribe fails to resolve the claim of environmental harm, the
secretary will determine if the tribe is out of compliance with
the energy resource agreement and, if so, take appropriate
remedial action.

government "shall not be

liable" to an Indian tribe or
I any other party for any negotiated provision of a lease, business agreement or right-of-way or any loss resulting from such a
provision, so long as the instrument was entered into in accordance with an approved tribal energy resource agreement. 25
U.S.C. § 3504(e)(6)(D). The federal government is thus not a
guarantor that any particular instrument will ultimately prove
successful.

Implementation
Implementation of the Indian Energy Act is still some time
away. The act provides that the secretary has until Aug. 1, 2006
to promulgate regulations. 25 U.S.C. § 3504(e)(8). Tribes may
submit proposed tribal energy resource plans as soon as the
final regulations are issued and the secretary has 270 days to
review a plan for approval. 25 U.S.C. § 3504(e)(l)-(2)(A). Even
assuming these deadlines are strictly adhered to, each Indian
tribe with energy resources must first determine that proceeding
with a tribal energy resource agreement is the best choice for
that particular tribe.

The federal trust responsibility
As the Indian title of the Energy Policy Act was being debated
in Congress, one concern of some tribes was the effect on federal
trust responsibilities if the secretary of Interior were no longer
required to approve specific instruments. Much of that concern
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